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.~Date: 23.10.2020 "ITT\ ffi slt <'ITTruf Date ()f lsSue »8-/10 / :)_D 2-6

· · ·~·. (3N\('f)_ &m. wrw . . · · ·
. • Passed by Shri Akhilesh 1-<umar, Commissioner (Appealsf.

' . . . . •.

Tf
Arising out bf Order-in-Original No. 04iDC/Div-1/NT/2019-20 ~: 27.09.2019, issued by
Assistant/Deputy commissioner, Central GST & Central Excise, Division-I, Ahmedabad-South

eI arnlwvITT 'ITT 'WT l;i'i t@T Name & Addffiss oi the Appellant I Respondent

: ~e.vision _appHcation to Government of India :. . ~-, . '

,w .•· w'<fl~'<lt<1f~~ 'lJBIS 3!1Erf.'Mr. 1994 i1Sl==¾ <l'i'IT'< <r? incl a qt er at
.··· . Ur-rrir # jer qgn aiafa yaterur 3ma= a1'fl., x'lfmr. w,m "'<ffl, .f<lrn >i~ii'l~.xl,ift<r ·
. . • fsl;,r,r, '1M) ~;~ cft'<r 'J<R, .xfflcr lff'f, ~ ~ ·: i 1 0001 at at nfj zafe]

. q;r,/ "<lffilu. sf[ 3l1fior ·~ W ~'[ .3l:J"'r'f "iJmTI t\ <ft" ·en,• ,rff. 3!$r q', >lfu i/"lffe,.rfff o\lir..
<i@TT[ . .-1\f x-ra-rr.r 31fc1q-,-rfl" nk arf) zrr yateru an)aawgaa "flclmr. t, .· · .

. Any person aggrieved by this Order-In-Appeal may file. an appeal or revision application, as the•
one may. be against such order, to the appropriate au_thority in the followingway : . . - . .

'and elat 'TrtrlffllT arrtjcR :.. · .. :: ... /'· .. -,_...-: .._ _.. . . . ..
. ,', ._··-:·--_ · --~

::·:··, . .-;·

:•s:> . (i) .. A reVisi.on appifcation lies to the Undersecretary, to the Govt. bf India, Revisio.n AppliCO/ion' Unit •
),ii:?; . : Miryi.stry otfinanc_e; . [)epartment of Revenue, 4• Floor, Jeevan D9ep l3uilding, ParliamenVStr,eEit. New.
\)/\< .pelhi. ' 110 001 under Section 35EE of the CEA 1944 in respect of the foJlo\vihg case, go,vei:ne~ .b~fil's/ · ·

SEE5:zs.sirsI'±fear#i zaf« wern.ahal#Reauart g{en .1'· ., ·.,·'. :-·· ·.' : ....... : . -· • . • . • . . • . . . . . ' . . .

l%»±h#di± 6 ere ace loss of goods where the losS occur in trans it fror a fOctory to a wareh~use or. lo . ·. . , : .
:;t :<.\ ;$ii'QtherfiactQry: odroni one warehouse to another during the· course· ofprOc.ess Ing •.Qf the. gdods -in ,i ·: ·· c..• · ·:. · · •·:.g??gt?lee,gr storageweera tactororhnaware»oe. 2#ii#ff##@$"he .- a. a
.• 5±jg.• o..•• •
'f .) ,,,: .::,,::.;:f•:¢
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(T) rd a ate fa#l q par Raffa ma w z ma a faffGrata gr.a ad mre qnae
yea a Re a mr ii cit ara are fa»ft tg mm qr i fuffa t

A) In case of rebate of duty of excise on goods exported to any country-or territory outside
India of on excisable material used in the manufacture ofthe goods which are exported
to any country or territory outside India. ·

(m) 7.1"~ ~- cpf 'TffiFl fag Rata are (aura zm per a)) frmfu fclurr 'lfllT TfR1 ID I

(B) In case of goods exported outside India expoIi to Nepal or Bhutan, without payment of .duty.

3if Gara at Gara gycan a «yuar ct fag Gtsh #fee mrr 7 n{ ? ah Qh am2nr al ga ear r;rt
Rm a gef@a srrgaa, arfl rr uRa c!T "f!1Tlf 1R 'l/T mc[ if ft«t arf@/fa (i.2) 19o8 err +oo GR,Ifrgaa fang -rrq- -g) l . . . .

(c)

(1) .

Credit of any duty allowed to be utilized ·towards payment of excise duty on· final
products under the provisions of this Act or the Rules made there under and such ore/er
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

cr,-.,fm ~~ (3Tlfrc;r) Fll/l·l)cjc,ft, 2001 er, f.:mr-r 9 aiafa Rafe qia ian gg-a T-f qT ~fum 11.
)fr am2r a uf an2r )fa faifa fa mm a a9la p-an?r vi an4tr am2et an atet Rat a a,
'3ft@ 3Trclcfrf fclurr "GIFrf 'c!T/%'q I Urrt rat • t yarfhf aiafa ear 3s-z Reiff« 49 er, 'T,lrff"rfraga airern-s art alt uR +ft gt afg@j

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise {Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-ln-Appe_al. It should also be accompanied by a
copy of TR-6 Chai/an evidencing payment of prescribed fee as prescribed ·under Section
35-EE of CEA, 1944, under Major Head of Account.

-o

(2) Rf@aura om)a a rer szi vicar as ga arr q) t owl a al at r) 2ooy-- 9$ha «ya a
3tN usi icqa ga arr a car al at +ooo/- h 4) 'TRfFl cb't -~ r

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, 000/- where the amount involved is morethan Rupees One Lac.

ha gcn, i!rt saran zre vi ara an#tr qmf@ear a pf on8h4.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr .snraa zyca afenfrma, +944 dl en as-)/3s-< a 3if

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) ~fum qRm c: 2 · c1) qJ i:f ~ 3r-jTTR ct 3-@1c!T cBT 3-Tlflc,r , 3~ ~ T-flT-IB r.t 'fWIT ~. •~-lr

9rad year vi harm 3r@)Ru mrnf@raw (free) aft ufea 2)Rh #hf8at, arenarata 2ma
gJ1In) »racr ,3rat ,f@le11ar,31nrl -aoooo4

(a) To the west regional bench of Customs, Excise&· Service Tax Appel/ate Tribunal (CESTAT) at
2
nd

floor,Bahumali Bhawan,-Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate· Tribunal shall be filed in quadruplicate -in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, . 2001 and shall_ be
accompanied against (one which at least should be accompanied by a fee of R.s.1,000/-, ·
Rsi5,000/-and Rs.10,'0001..: where am_ouriL'.ofduty / penalty /demand / refund is upto 5 _· ·
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in \ .'
favour of Asstt. _Registar of a branch of any nominate public sector bank of the place ·
where the bench or any' nominate public sector bank of the place where the benc!1 of .. ·
the.Tribunal is situated. · · · ·

(3) zfg arr i a{ p arr?ii a r2gr eh t?; it v)a e sitar feg hr at :flcWf wr1c@
(61T x='r fhu Gr afeg zg szr # &ht g ft fa fat uat qJffl aa a fey zqenRenf . orfl4rt
zirznrf@raw at ya 3r@ti za)at cl?T ya 3m)a frat urar &j . .

. . /;; . . .
In case of the orde.'f covers a number of order-in:..Original, fee for each 0.1.0. should 'be
paid in the ·_aforesaid manner not withstanding the fact that the one appeal to the.
Appeliant Tribunal or the one applicat)on to the Central Govt. As the case may be, is .·. · · ·
filled to avoid scriptoria work if excising Rs.1 lacs fee ofRs.100/~ for each. · ·

urnrea zyea 3r@)fr 497o zun vigil@er al 3r44fa-4 # aiaf feufR fag ryar a amfaa a
.Wf_ a1mr (j"~R{Q"fa- ~n:r,:r mmrfr · am?gr } a r) 4 va uf a 'xri.6.sa° th:'r c1TT .-{j Ill I c,J ll ~Rease ctr zn fg [

(4)

.-.·,·.'

. Attention in invi_ted to the rules covering these and other related matter contended in the
c:ustoms, Excise & Service Tax Appellate Tribunal (Procedu_re) Rules, 1982.

ft. gyca, arr sna green qi hara 3rf)#u +man1ferasr (Rrec), uf ar4hit a ma.i#
~;J,fJT (Demand) 10[ cts" (Penally) c/TT 10% qtGar an 3eaf? [zrife, 3f@)aaa qr5an o a?#
:"WQ" t?; !(Section 35 F of tile Central Excise Act, 1944, Section 83 & Section 86 of the. Finance Act.
1994)

he4tr 3=ur green 3il@tar cIB' CJ1 3-ia-.it,, gr@ zw "a+r Rr aria"(b t I ly Demancled) -
(i) (Section)~ 11D s aa friRauftt;
(ii) fairarthad#fezauf;
(iii) rd2e feraii2) farm 6hat 2zr fa.

rqarm 'fagr4' iiuzqa5rmrqcn ii, 3r4hr'Raa hf pa ra acarfan aar? .

One_ copy.of application or 0.1.0. as. the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled_-! item
of the court fee Act, -1975 as amended. .. . ~

(5). sisit iif@ mall at iawa ar [rail a7 air sf)an snasffa fa#a ca 2 h «#a sa.
ai Gara zycn ga hara arfhf)a +urnf@err (a6raff@afe)) frm-r.r, 1982 "If·~c'f t?; I. ·.· .- ·, ·. . . . ' . . . ., .

. . .

. ·· : For ana·ppeal to be ·med be.fore the CESTAT, 10% ofthe Duty & Penalty confirmed:b:l.
- . :·, the Appellate Commissioner would have to be pre-deposited, provided that the pre

0
_·

_. · deposit amount shall not exceed Rs.1 O Crore·s'. It may be noted that the pre'-deposit is a
. \l, mandatory condition. for filfng appeal before CESTAT. (Section 35 C (2A) and 35 oi the°.$ central Excise Act, 194(Section 83 &Section 86 of the Finance Act, 1994) _·· · ·· · · ·· · ·

Linder Centi·al Excise and Service. Tax, "Duty demanded"shall include:
· (i) a111ount.c;letern1ined under Section 11 D; ·

.·- - (ii) amountoferroneous Cenvat Credit taken;
.._.. ._. _ . _(iii) _amount payable under Rule 6 of the Cenvat Credit Rules. _ . ._ ,er psi 3mar ah nu 3rd mR1ciJ:fUT h +mar ii era 3rzrar area znr u fafa gt at iii _fcITTr illV· ~~<Ii_

.h 1ograter uat riha us fatf2aas vs h 1o4par u 4 an asa ?]

0

. ' .: ,.· ·~ : ·._; .

$is$%j?pp2finjiewofabove, an appealagainstthis order shall lie before the Tribunal on paymen.. . ''"· .,,__....,. - ' :..... ·, ,_ ... ; .. ; . . . : .. ·.. . , ·. ,·. - ·. . - . . . .. . . , . . . . . . . . ,., .: : ·:.•. ,
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ORDER-IN-APPEAL

The Department, through the Deputy Commissioner, CGST,

Ahmedabad South, has fled this appeal, as per Review Order No. 27/2019-20

02.01.2020 passed against Order-in-Original No.04/DC/Di-1/NT/2019-20 dated

27.09.2019 [hereinafter referred to as "impugned order"] passed by the Deputy

Commissioner of CGT, Division-I, Ahmedabad South [hereinafter referred to as

"adjudicating authority"] in the case ofMIs Rashmi Enterprise, Plot No; 135, 1Foor,
Opposite Ramdev Estate, Near Municipal Water Tank, Nagarwel Hanuman Road,

Sukramnagar, Rakhial, Ahmedbad [hereinafter referred to as "Respondent].

2. Briefly stated, the facts of the case are that during scrutiny of ER-3/ER-i

returns of the Respondent by the appellant department, it was observed' that the·

Respondent is engaged in the manufacture of "Ice Cream Cone" and "Cone with

Sleeve (Aluminum Foil)" and classified them under Chapter Heading 19053290 of

the Central Excise TariffAct, 1985 and availed the. exemption under Notification

No.12/2012-CE (Sr.No.28) dated 17.03.2012 as amended. It was also observed that

they were paying Central Excise duty @6% for the said products by availing

exemption under Notification supra for the period from April 2016 to June 2017. They

also manufactured Sleeve (Aluminum Foil) which classified under S.H.No.760413039

of CETA and paid duty @12.5% at Tariff Rate. As it was observed that the

Notification supra has prescribed duty @6% for "wafer biscuits" and the product

manufactured and cleared by the Respondent is not "wafer biscuit" but in fact "Ice

cream Cone", it was alleged that they are not eligible for exemption under the said ·

notifications supra and were liable to pay Central Excise duty @12.5% ad-valorem.

Accordingly, a show cause notice dated 26.02.2018 was issued to the Respondent for

recovery of Central Excise duty amounting to Rs.33,12,586/- being the differential
duty on cones cleared along with interest for the relevant period. The said notice also

proposed imposition of penalty under Section llAC of Central Excise Act, 1944

(CEA) on the Respondent. The adjudicating authority, vicle i~npugned order has

confirmed the entire allegations by way of confirming the duty demanded along with

interest and imposed penalty of Rs.16,56,586/-(50% of the tax/duty) under the
provisions of Section llAC (1c) ofthe CEA.

3. Being·aggrieved with the impugned order, the Department has filed the instant ·
appeal on the grounds that:

0

0
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~ . . . . .

. s The respondent has.suppressed the facts;and wrongly availed the benefit of

exemption Notiffoation No.· 12/2012-CE dated 17.03.2012 not applicable to

them· and on the basis of this, adjudicating· authority· confirmed the denrnnd

0

. . .
along with interest. However, while.imposing penalty under Section 1 lAC (1) ( .. . .

C) of the CentralExcise Act,1944, imposed 50% penalty instead of 100% ofthe

cj.u1.-y amount confirmed under Section 1 lAC(l) ( C) of the Central Excise

Act, 1944 and hence the adju'.dicating authority has erred in applying the said
.... prnv1s10ns. ·

' . . .

4, Opportunityfor personal hearing granted on 22.09_.2020. Nobody appeared for .·
perso1~al:_J:1earif1g. Respondent vicle their letter dated 13.10.2020 ·infoni1ed that they

have also filed an· appeal against the -impugned Order-In--Original No. 04/DC/Div

- I/NT/019-20.dated ·27.09.2019 which was already decided by the Commissioner
2 , · •

(Appeals), Ahmedabad vide Order-In-Appeal No. AHM/EXCUSE/001/ APP/06/2020- ·

21 dated 04.06.2020 wherein their appeal has been allowed and hence, m this

6. I find that present appeal filed by the depctrtment is against the OIO No. ·

_ I have carefully gone tlu·ough the facts ofthe case and sub111issions mad_e by the ·

Department in Appeal Memorandum and· submission made by the Respondent vide

their letter dated 13.10.2020. The limited point to be decided in the instaht ca~e. is

vvhether the respondent are liable for 50% penalty, as imposed inimpugned order, or

JOO% penalty as contended by the department under SectionllAC (l) f GJ of the

Central Excise Act, 1944,

. . . .
04/I)C/Div-I/NT/20_19-20 elated _27.09.20_19 wherein it was held that the goods

manufactured by the appellant is only ice-cream cone and not wafer biscuit and.
accordingly denied the benefit ofNotification No.12/2012-CE dated 17.03.2012

. . -· ,• . ... . . . . . , • , , . · . · .. - . -·- ·: ..

(Sr.N6.28) and confirmed the demand and in1posed penaity of 50% of duty confirmed .. ··.· :

..un:cier Section 1 lAC (1)( C) of the Central.Excise Act,19.44. · However, the respondent

.•.• :(lled{an appeal against the said order claiming . the benefit- of exemption under

<NotiiicationNoJ2/20l2-CE dated l 7.0J.2012 {Si'.No.28) classified theirpr~duct' foe':·., . . .,· ··.. . . . .·

- . . . .

proceeding they are not requiredto say anything more.

cream, cone as waffles and wafer. The said appeal has been decided . .vide

AFM/EXCUSE/OO1/-APP/O6/2020-21 datedO4.06.2020 in the case of respondent in
~-- . . ·. . . . '' . ' . ' . . . . . . . •.· . . . ·, ·. :' ,. ,. . . .c..... their own:case wherein Ice cream cone is classified, as waffles and wafer, eligible for

$f$' mnefitofexemption underNotification No.12/2012-CE, dated 17.03.2012 (Sr.No.28
{}.:}}-,:.~ .-.,,.--.-_. ·;:_>"(-'<.-'·.-·:_::.·:-· ' . :- ' _· . '.< _· !<-.' _::. _· .= ,- . ·:_ ·._ .' .:; .._ . ·_.,·. :· . ',. '• . . .. _> ··:·- _·:·_
24$5 lowed the appeal filed by am1ellant. · <· . . . . , ._ ; ·. . ·· · •j~~ \.l'<Jl~:·•~;::·:~~ , ... ·. . . . . . . . . .. · . . . . .
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7. In view of above discussion, I fine! that the main issue of classification of

product Ice cream cone under waffles and wafer was already decided by this authority

and appeal was allowed in favour of the respondent. Once the demand has been set

aside, the question ofpenalty does not arise. Hence, I do not find any merit in the

appeal filed by the department.

coo
(Akhilesh Kumar)

Commissioner (Appeals)
2020

.

8. In view of above discussion, I reject the appeal filed by the department. The

appeal stands disposed of in above terms.

Attested

.±±
Superintendent (Appeals)
CGST, Ahmedabad

BvR.PA.D

To

MIs Rashmi Enterprise,
Plot No.135,1Floor,
Opp Ramdev Estate, NI Municipal Water Tank,
Nagarwel Hanuman Road, Sukramnagar,
Rakbial, Ahmeclbad

The Deputy-Commissioner of CGST,
Division-I} Ahmedabad South

Copy to:
1. The Chief Commissioner, Central Excise, Ahmeclabacl Zone .
2. The Commissioner, CGST, Ahmeclabacl South
3. The Additional Commissioner, CGST Ahmeclabacl South
4. The Deputy/Assistant Commissioner, CGST, Division -II, Ahmeclabacl South
5. The Assistant Commissioner, System-CGST Ahmedabad South
6. @yard File.

LZP.A. File.


